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20TH JANUARY 2010 REPORT 
 

DETERMINATION OF APPLICATION TO RECORD A PUBLIC RIG HT OF 
WAY, CYFARTHFA 43  

 
Unless otherwise stated, all PRoWs in this Item are claimed PRoWs. 
 
The legal background is to be found at Appendix 1. 
 
A. THE ROUTE 
 
1.1 Description of Claimed Route 
 

An application was received on 31st January 2008 to record a number of PRoWs 
across land at West Merthyr.  These Rights of Way are depicted and described 
respectively on the National Coal Board Map No. 2 and in the Schedule referred to 
below. 

 
Cyfarthfa 43 is depicted as “D” on the NCB Map and described in paragraph 4 of the 
Schedule. 

 
The route, as depicted on the Plan, Cyfarthfa 43, commences on Cyfarthfa 140, a 
tarmac road approximately 12m south-west of No.1 Upper Colliers Row, Point A, grid 
reference SO03960604. It proceeds through a gate and then continues on an earth 
track in a general southerly, veering to south-easterly direction alongside the western 
boundary of the Cyfarthfa Allotment Society Gardens. The route then changes to a 
general north-easterly direction and continues along the southern boundary of the 
Allotment Gardens to a field gate and then to its termination at Point B, Troedyrhiw 
44 (here a maintainable highway) at grid reference SO04120590. 

 
1.2 Land Ownership 
 

The land is owned by Merthyr Village Ltd. 
 
1.3 Maps 
 

The entire route is depicted on the 1875, 1919, 1957, 1978 and 2005 editions of the 
OS map and joins the claimed PRoWs as described above. 

 
1.4 Aerial Photographs 
 

The claimed route is clearly depicted on 1967 and 2008 aerial photographs. 
 
1.5 Government Orders and Records 
 
1.5a Planning Applications and Applications to Suspend Public Rights of Way 

 
Cyfarthfa 43 formed part of the Application to Suspend which accompanied the 
Planning Applications by the NCB in 1966 and 1970. It was depicted as Footpath D 
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on the NCB Map and was referred to as Footpath D and described in detail in 
paragraph 4 of the NCB’s Footpath Application which stated: 

 
“ Part of a footpath delineated and marked “Footpath D” on the Map which 
runs from the vehicular track described in paragraph 3 above at a point about 
15 yards South West of No. 1 Upper Colliers Row in a general Southerly 
direction for about 220 yards and continues in a general North Easterly 
direction for about 100 yards along the Western and South Eastern 
boundaries respectively of the Cyfarthfa Allotment Society Gardens to a point 
(numbered 14 on the Map) about 180 yards South South East of No.17 Upper 
Colliers Row being the part which extends from a point (numbered 13 on the 
Map) about 160 yards South of No. 1 Upper Colliers row in a South Easterly 
direction for about 60 yards and in a North Easterly direction for about 100 
yards along the said boundaries of the Allotment gardens to the said point 14 
on the Map”. 

 
It was one of the twenty nine footpaths described in the Vehicular Routes Application 
and also joined one other vehicular route (at the commencement and terminus of 
Cyfarthfa 43) which were subject to the Application to Suspend.  

 
This route was outside the area included in the 1986 and 1988 National Coal Board 
Opencast Executive Applications, but on the Map which accompanied this 
Application, the western section of Cyfarthfa 43 was depicted and labelled “track”; 
the southern section was depicted and labelled “path”. 

 
Officer’s interpretation is that Cyfarthfa 43 is one of the routes the Inspector referred 
to in his Public Inquiry Report when the planning appeals for the two Merthyr Village 
Ltd Applications of 2002 were determined by Public Inquiry in 2006.  

 
1.6 Site Visits 
 

Officers have walked the route and found it as described above and noted use of the 
path. 

 
B. CONSULTATION 
 
1.1 MTCBC Internal Departments  
 

No response received. 
 
1.2 Investigation Reports 
 

An investigation report into this route, Cyfarthfa 43, was issued in June 2008.  
 
1.3 Observations and Information from Applicants and Other Users 

 
1.3a The Claim 

 
The claimant, Mr. Edward Foley, Head of Engineering, MTCBC, submitted: 
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 A copy of an OS map depicting the claimed route, 
correctly completed form WCA 5 (application to modify the Definitive Map) and, 
correctly completed form WCA 7 (confirming that the main claimant has served 
notice on the owner/occupier),  
 

1.3b Interviews with Users 
 

Mr. Malcolm Connolly stated “this still exists and is well-used” and that he and his 
wife use it regularly. 

 
1.4 Landowners and Other Parties - Interviews and Written Observations and Objections  
 

Councillors are requested to refer to the generic comments in Item 1 of the Rights of 
Way Committee Report, 5th October 2009. 

 
On 14th July 2008, Mrs. Misslebrook, tenant, wrote in response to the Investigation 
Report, 

 
“Cyfarthfa 43 – Top of Colliers Row – around Allotment Gardens to old 
Colliers Row Access Road 

 
1. Certificate 3 does not correspond with the map and the claimed ROW 

description. 
2. At the top of Colliers Row is an old blue coloured sign, stating ‘Danger 

Old Mine Shafts Keep Out’ 
3. None of the maps are date authenticated. 
4. Portion of aerial map in indicative area not date authenticated. 
5. Insufficient number of statements in evidence. 
6. This route is not within a SSSI”. 

 
1.5 Other Evidence In Relation To This Route 
 
1.5a  This route runs through a SSSI. 
 
C. ASSESSMENT 
 
1.0 This assessment is to assist Councillors in determining the application before them 

today; an application to modify the Definitive Map and Statement by adding Cyfarthfa 
43. 

 
2.0 Status 
 
2.1 PRoW can be claimed as a Footpath, Bridleway, Restricted Byway.  
 
2.2 This route has been claimed as a footpath under the Wildlife and Countryside Act 

1981 Section 53(3)(c)(i). 
 
2.3 Officers must investigate the claim at the highest status substantiated by the 

evidence; the investigation could conclude that the route does not exist. 
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2.4 Evidence has been adduced from maps and documents which indicate that this 
route is a footpath. 

 
2.5 The route is therefore presented to you for consideration as a footpath under Section 

53(3)(c)(i). 
 
3.0 The Line of the Route 
 
3.1 The route is clearly visible on the ground.  
 
4.0 Historical and Other Evidence 
 
4.1 Councillors will note from the Report before them that the path has been enjoyed by 

the public as of right and without interruption and the way deemed to have been 
dedicated as a highway, as there is insufficient evidence that there has been any 
intention not to dedicate it. 

 
4.2 The landowner has not submitted a declaration under S.31 (6) of the Highways Act 

1980 to the Council or erected a notice on site stating that the route is not to become 
a Public Right of Way.  

 
4.3 The route has been described and depicted in a number of documentary and 

cartographic sources. 
 
5.0 Maps and Aerial Photographs 
 
5.1 Depiction of this route on the various maps as described in the body of this Item 

indicates that a track / path existed at that particular time; it is not indicative of public 
rights on the route. It is, however, evidence of the existence of the track / path and 
the way in which this claimed route links with other routes. 

 
5.2 Depiction of the route on aerial photographs is evidence of the existence of the route 

and of usage – although the available photographs are all taken in the summer and 
foliage may obscure sections of the route. 

 
6.0 Planning Applications and Local Authority Evidence 
 
6.1 The land has been the subject of a number of planning applications for open cast 

mining which were either withdrawn or were refused at Public Inquiry.  
 
6.2 More specifically, this entire route was subject to a request for suspension under 

associated applications in 1966 and 1970. 
 
6.3 Although Merthyr Tydfil Borough Council did not have a Definitive Map or Statement 

at any of those times, nevertheless, the NCB and its successors recognised this 
route and thirty two others –to such a degree that this and they were made the 
subject of legal applications to suspend in 1966 and 1970. 

 
7.0 User Evidence 
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7.1 Councillors are requested to take into account user evidence described above . 
 
7.2 One person has submitted evidence of pedestrian use. 
 
7.3 The route has been available for public use. 
 
8.0 Landowners and Other Interested Parties 
 
8.1 Councillors are also requested to take into account the representations made by 

Merthyr Village Ltd., their representatives and tenants which are set out previously in 
Item 1 of the Rights of Way Committee Report, 5th October 2009. 

 
8.2 The landowners and tenants complain that they are unable to evaluate the claim 

accurately as they were not given contact details of the claimants. This was in line 
with data protection but officers have now been advised that from this stage in the 
procedure, all details can be made public if requested. 

 
8.3 Landowners and the Coal Authority have consistently expressed health and safety 

concerns. Whilst their importance is recognised, these cannot be taken into 
consideration when determining this Application. Representatives of the owners 
expressed concern over the erosion on the route; again, this cannot be taken into 
consideration when determining this Application. 

 
8.4 E.T.Landnet, on behalf of Merthyr Village Ltd.  
 
 The 1966 NCB Map together with the other maps examined and the user evidence 

clearly demonstrate that this route existed. Councillors are also reminded that at this 
stage there was no requirement for the County Borough to maintain a register of 
PRoW as the County Borough was exempt from the requirements of the National 
Parks and Countryside Act 1949. 

 
 The site is not remote; it lies adjacent to the built-up areas of Heolgerrig, Ynysfach, 

Rhyd y Car and Abercanaid. 
 
 This route was used for recreation and leisure during the period of occupancy of the 

houses and farms. The last house was demolished in 1965 /66 which allows for 
usage as of right for a period in excess of forty years. 

 
 The last mine in this area was closed in the 1950s but the majority of the industrial 

workings on this site were closed in the late 1890s, early 1900s. Even allowing for 
the closing of the last mine, this still allows for usage as of right for a period well in 
excess of fifty years. 

 
 Councillors may wish to consider the allegation made by ET Landnet in assessing 

the evidence given by Councillors of the public as discussed in Item 1 of the Rights 
of Way Committee Report, 5th October 2009. Officers disregard any comments which 
do not relate to PRoW. 
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 Councillors will bear in mind that the evidence both from historic records and from 
witnesses who have actually used the way is consistent one with another and that 
this is not a case where the registration depends on one strand of evidence only. 

 
 The claim has been assessed in line with the requirements laid down under the 

relevant legislation. 
 
8.5 Tenants of the land within Merthyr Village ownership have made a number of 

observations. Many issues they have raised cannot be taken into consideration when 
determining this Application, for example, they too have raised concerns about 
health and safety. 

 
D. SUMMARY 
 
 Officers have presented historic evidence for the existence of this route as a footpath 

for the relevant twenty year period. 
 
 The 1966 and 1970 applications by the NCB clearly indicate that at time the route 

was a footpath. 
 
 Officers now consider that the available evidence establishes the existence of this 

route as a footpath. 
 
 Taking all the above into account and in conjunction with the historical evidence, the 

observations from users and landlords and tenants of the land, and having taken into 
account the information received from interested parties both prior to and post the 
Investigation Report, it is evident that a right of way does exist over this route. 

 
 Once the way is established as a way open for public use the maxim “once a 

highway, always a highway” pertains and subsequent obstructions of the highway 
are unlawful. It is Officers’ view here that this highway was established long before 
modern times and therefore continues to be a highway despite any subsequent 
obstructions.  

 
 Taking the above into account, any Order to modify the Definitive Map and 

Statement should therefore be made under S.53 (3)(c )(i) Wildlife and 
Countryside Act 1981. Officers are satisfied that t he requirements of S.53 
(3)(c)(i) have been met and that the Public Right o f way exists. 

 
E. RECOMMENDATIONS 
 
 Taking into consideration all of the evidence which has been provided including 

historical documents, Councillors are asked to confirm that in the case of the claimed 
Public Right of Way, Cyfarthfa 43:- 

 
 Either 
 

1. a) That on the balance of probabilities there is sufficient evidence to 
 support that the route marked with a bold line on the Plan, Cyfarthfa  
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  43, has been used for such period so as to raise presumption that it 
 has been dedicated as a Footpath, and that the evidence has not been 
 rebutted by other evidence. 

 
 b) On confirming (a) above to approve the making of a Definitive Map 

 Modification Order to show it as a Footpath. 
 
 c) To approve the confirmation of the Definitive Map Modification Order 

 made as a result of (b) above provided no objections or 
 representations are made within the prescribed period or if any 
 objections or representations so made are withdrawn.   

 
 d) If any objections or representations are made within the prescribed 

 period and not subsequently withdrawn then to refer the relevant Order 
 to the Planning Inspectorate for determination. 

 
Or 

 
2. In rejecting (1) above and deciding that on the balance of probabilities that 

insufficient evidence has been provided in support of the application to record 
the claimed Right of Way, to advise the applicant that their application has 
been rejected and that they may appeal, in writing, against the decision of the 
Council to the Planning Inspectorate within 28 days from the date of the 
decision letter.   

 
Councillors are recommended to approve the making of the relevant Order as set out in 1 
above. 
 
 
GARETH CHAPMAN 
DEPUTY CHIEF EXECUTIVE AND 
DIRECTOR OF CUSTOMER CORPORATE SERVICES 


