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Costs application in relation to Appeal Ref: APP/U6925/A/19/3231012
Site address: Land at East Street and Upper Union Street, Dowlais, Merthyr Tydfil

The Welsh Ministers have transferred the authority to decide this application for costs to
me as the appointed Inspector.

e The application is made under the Town and Country Planning Act 1990, sections 78, 322C and
Schedule 6.

e The application is made by Merthyr Tydfil Housing Association for a full award of costs against
Merthyr Tydfil County Borough Council.

e The appeal was against the refusal of planning permission for the construction of 10 affordable
dwellings with associated retaining walls, parking, access and new footpath.

Decision
1. The application for an award of costs is allowed in the terms set out below.
The case for Merthyr Tydfil Housing Association

2. The Council has acted unreasonably in refusing permission, contrary to the advice of
its professional and technical officers, without substantive grounds to support its
decision. This prevented development that should clearly have been permitted.
Decisions should be made on the basis of the development plan and not on whether a
development is suited to a particular site. The applicant has adopted a placemaking
approach in line with Planning Policy Wales (PPW) and so the extracts from PPW
quoted by Members have been fully addressed. The Council advanced 4 reasons for
refusal related to issues that had been fully assessed by officers and were found to be
acceptable. It failed to produce evidence to substantiate the alleged impact of the
proposal and failed to take into account the scope to impose conditions to make the
scheme acceptable. Members were advised by Officers that the decision to refuse
planning permission would be likely to result in an award of costs against the Council.

The case for Merthyr Tydfil County Borough Council

3. The Council Members refer to extracts from PPW as reported in the main decision.
Whilst Members went against officer recommendation, they have received training and
have been elected to do what is best for the people of the county borough. Reasons
for refusal are clear and based on planning grounds. Members believe that they have
acted wholly reasonably by listening to the views of their Constituents and taken on
board the many concerns they have in respect of the proposed development which is
why Members don't believe costs should be awarded if this appeal is successful.
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Reasons

4, The Section 12 Annex, Award of Costs, to the Development Management Manual

advises that, irrespective of the outcome of the appeal, costs may only be awarded
against a party who has behaved unreasonably and thereby caused the party applying
for costs to incur unnecessary or wasted expense in the appeal process. Paragraph 3.9
of the Annex advises that local planning authorities are not bound to adopt the
professional or technical advice given by their own officers. However, they are
expected to show that they had reasonable planning grounds for taking a decision
contrary to such advice and that they are able to produce relevant evidence to support
their decision. If they fail to do so, costs may be awarded against the authority.

In the main decision I have addressed the evidence submitted to substantiate the four
reasons for refusal advanced by Members in support of its decision to refuse planning
permission. I have also addressed an additional reason related to the impact on the
Conservation Area. I agreed with the Council’s officers in their professional
assessments of these issues. The main issue that generated significant public interest
was the potential effect on the adjoining cancer charity and its patrons. I concluded
that the use of the site for residential purposes on a site within the built-up area with
a history of planning permissions would be acceptable. Amendments to the scheme
and conditions would address the concerns raised, leaving a temporary adverse
impact. The concerns based on the impact on local residents, highway safety and
drainage were unsupported by any convincing evidence and were all against the
professional advice of officers. I concluded that the development was acceptable
subject to conditions. The impact on the Conservation Area had been fully assessed
by planning officers and found to be acceptable for the reasons given. I noted that
the proposal was also supported by the Conservation officer and consultees.

In many instances the Council’s evidence was unsupported by any consideration of the
impacts of the proposal. The submissions of members concentrated on the repetition
of the text of PPW and development plan policy, without adequate explanation of how
the proposal performs against the policies and guidance quoted.

Members were repeatedly made aware that refusal on these grounds would mean that
the Council would be liable for a costs award against it. Accordingly, I find that the
Council has failed to substantiate its reasons for refusing planning permission. Its
actions were unreasonable and has caused the applicant to incur the unnecessary
expense of pursuing the appeal. I conclude that a full award of costs is justified.

Costs Order

8.

In exercise of the powers under section 322C and Schedule 6 of the Town and Country
Planning Act 1990 as amended, and all other enabling powers in that behalf, IT IS
HEREBY ORDERED that Merthyr Tydfil County Borough Council shall pay to Merthyr
Tydfil Housing Association, the costs of the appeal proceedings described in the
heading of this decision; such costs to be assessed in the Senior Courts Costs Office if
not agreed.

The applicant is now invited to submit to Merthyr Tydfil County Borough Council, to
whom a copy of this decision has been sent, details of those costs with a view to
reaching agreement as to the amount.

A L McCooey

Inspector
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Appeal Ref: APP/U6925/A/19/3231012
Site address: Land at East Street and Upper Union Street, Dowlais, Merthyr Tydfil

The Welsh Ministers have transferred the authority to decide this appeal to me as the
appointed Inspector.

The appeal is made under section 78 of the Town and Country Planning Act 1990 against a
refusal to grant planning permission.

The appeal is made by Merthyr Tydfil Housing Association against the decision of Merthyr Tydfil
County Borough Council.

The application Ref P/18/0330, dated 5 October 2018, was refused by notice dated 18 April
2019.

The development proposed is the construction of 10 affordable dwellings with associated
retaining walls, parking, access and a new footpath.

Decision

1.

The appeal is allowed and planning permission is granted for the construction of 10
affordable dwellings with associated retaining walls, parking, access and new footpath
on Land at East Street and Upper Union Street, Dowlais, Merthyr Tydfil in accordance
with the terms of the application, Ref P/18/0330, dated 5 October 2018, subject to the
conditions set out in the attached Annex.

Application for costs

2.

An application for costs was made by Merthyr Tydfil Housing Association against
Merthyr Tydfil County Borough Council. This application is the subject of a separate
Decision.

Background and Procedural Matters

3.

The original application was for 12 dwellings to include two dwellings on the upper
portion of the site with access onto Upper Union Street. The proposal was amended
(with the agreement of the Local Planning Authority) to relate to 10 dwellings on the
lower part of the site only. This is the development proposal considered in this
decision. I note that the site layout plan was corrected in an amendment submitted
with the appeal. The correction related to the width of the footpath along the site
boundary. The correct width was before the Local Planning Authority at the time of
the application. I therefore base my assessment on revision K of plan A112.
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4.

The application was reported to the Planning Committee in March 2019 with a
recommendation that planning permission be granted. After a site visit and several
further committee meetings, the Council resolved to refuse the application. The Local
Planning Authority statement contains the concerns of the local Members, reflecting
the issues raised by the charity located in the adjoining building and local residents,
which form the basis of the main issues identified below. These issues reflect the four
reasons for refusal together with additional matters raised in the Council’s statement
of case.

Main Issues

5.

The main issues are the effect on a nearby community facility in terms of noise and
disturbance; the effect on character and appearance of Dowlais Conservation Area;
whether the proposed drainage arrangements are acceptable; and the effect of the
proposal on highway safety in terms of visibility and width of carriageway.

Reasons

6.

7.

The site is an L-shaped piece of land within the built-up area of Dowlais and the
Conservation Area. There are several fine stone listed buildings around the site. The
streets are steeply sloping and imposing stone retaining walls are a strong feature of
the area. To the west of the site is a car park serving the nearby listed library
building. The adjoining building located within the L-shape is in use as a cancer
charity. It has access onto Commercial Street, with car parking to the south of the
building. To the south of the site there is a row of houses at a lower level than the
site. East Street is narrow and is used for car parking. There is a considerable
difference in levels across the site. The lower level fronts on to East Street, where the
proposed dwellings would be sited. They are 4 semi-detached houses and a 2-storey
building housing 6 one-bedroom flats, which would be located close to the junction
with Commercial Street.

The principle of the development is favoured by the fact that the site is within the
Primary Growth Area defined by Policy BW1 of the Merthyr Tydfil Local Development
Plan (MTLDP). The site is allocated for housing in the draft Local Development Plan
and this allocation was approved by Members. Planning permission has been granted
for residential development on the site and, on the last occasion, the charity building
was operational when the decision was made.

Effect on the adjoining community facility and the occupants of nearby dwellings

In support of its position the Council has referred to strategic guidance in Planning
Policy Wales (Edition 10) on promoting healthier places! and assessing the sustainable
benefits of development. Policy BW7 of MTLDP requires new development to not
result in unacceptable impact on local amenity in terms of visual impact, loss of light
or privacy, disturbance and traffic movements. The Council refers to Policy BW15
which seeks to protect existing community facilities. There were a considerable
number of objections to the proposal that were concerned about the impact on the
adjoining cancer charity, including representations from the local MP and AM. The
evidence is that the charity building is used for various treatments and counselling
during the day only and has no residential function.

! Reference to paragraphs 2.22, 3.21 and 3.22
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10.

11.

12.

The charity refers to the need for tranquillity and calm for users. I have had full
regard to all the points made by and in support of the charity in regard to the needs of
users. The original objection refers to the proposal to construct two bungalows at the
upper level and the impact that would have on the treatment/counselling rooms
nearby. The two bungalows have been removed from the scheme and all
development would be at the lower level, where there are existing dwellings already.
There will obviously be some disturbance during the construction period. However,
this would be temporary and can be ameliorated to some extent by conditions
requiring a construction method statement to control adverse impacts, as far as
possible. The proposal is for residential use similar to the dwellings opposite the site
and no evidence that the dwellings would give rise to abnormal levels of noise and
disturbance was submitted.

The development would all be at the lower level, an amendment to the proposal which
sought to address what appeared to be one of the main issues raised by the charity.
The difference in levels means that users of the charity building would really only see
the roofs of the proposed buildings. There is an area of car parking all along this
elevation of the building and the proposed boundary landscaping would also provide
additional screening. In these circumstances, concerns regarding privacy for the users
of the charity building are unfounded. There is no cogent evidence that the charity
would have to close or that the proposal would adversely affect health or the
achievement of the Welsh Government'’s Healthier Wales goal. In fact, the proposal in
providing modern affordable housing in a sustainable location would contribute to that
goal.

The proposed dwellings would be within 14 - 16m of the rear elevations of the
existing dwellings in East Street. This degree of separation would be adequate given
the difference in levels, screening from rear boundary treatments and the restricted
size of the window openings in the existing dwellings. I note that the proposals are in
a similar position to the previously approved dwellings.

Impact on Dowlais Conservation Area

Policies BW6 (and in part BW7) of the MTLDP seek to preserve and enhance heritage
assets and their settings. Section 72 of the Planning (Listed Buildings and
Conservation Areas) Act 1990 requires that special attention is paid to desirability of
preserving or enhancing the character or appearance of a Conservation Area. I have
carefully considered the views of officers and consultees as well as the points made by
members on this issue. I find that retaining walls are a feature of the Conservation
Area. The appellant has included a natural stone finish to the rear retaining walls.
This will complement the Conservation Area as such walls are characteristic of the
area. The design and materials (including roofing materials) to be used in the
dwellings would complement the Conservation Area. The Council's Conservation
Officer had no objection to the proposals. The Conservation Area appraisal refers to
development of the site as a means to provide enclosure of public open space. There
was no suggestion that the proposal would have any adverse impact on the setting of
nearby listed buildings, and I agree with this assessment. The Council’s evidence is
unsupported by any consideration of the impacts of the proposal and consists of
repetition of the policy text. I conclude that the proposed development would comply
with the above policies and meet the statutory test.







